












IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

MEGAN KIRBY, SCHEDULING ORDER

                               Plaintiff,       Case No. 1:06-CV-65 PGC 

      vs.  District Judge Paul G. Cassell

SARAH H. MARTIN,  Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

The Order to Show Cause has been satisfied.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? Yes

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 50

e. Maximum requests for admissions by any Party to any Party No Limit

f. Maximum requests for production by any Party to any Party No Limit



3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings

b. Last Day to File  Motion to Add Parties

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 3/28/07

b. Defendant 4/28/07

c. Counter Reports

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 2/28/07

            Expert discovery 7/28/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 8/15/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on

d. Settlement probability:

The parties have agreed to a mediation in this case.  The

mediation conference is currently set for 10/16/06.

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 10/26/07

Defendants 11/9/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before 11/23/075

d. Settlement Conference  on or before 12/7/076



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Kirby v Martin  106cv65PGC  090506 asb.wpd

e. Final Pretrial Conference 3:00 p.m. 12/20/07

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 4 Days 8:00 a.m. 1/22/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5th day of September, 2006.

BY THE COURT:

______________________________

David Nuffer

          U.S. Magistrate Judge



  Docket no. 891.1

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

THE PROCTER & GAMBLE

COMPANY and THE PROCTER &

GAMBLE DISTRIBUTING COMPANY,

Plaintiffs,

vs.

RANDY L. HAUGEN, et al.,

Defendants.

ORDER

Case No. 1:95-cv-00094-TS-PMW

Judge Ted Stewart

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).  In a July 14, 2006 order,  the court indicated that1

it would conduct an in camera review of a group of documents, all of which The Procter &

Gamble Company and The Procter & Gamble Distributing Company (“Plaintiffs”) either refused

to produce to Randy L. Haugen, et al. (“Defendants”), or produced to Defendants in redacted

form, based on claims of privilege.  The court has completed the in camera review and will now

rule on whether the documents in question are privileged.

The overwhelming majority of the documents submitted by Plaintiffs are privileged under

the attorney-client privilege, the work product doctrine, or both.  Accordingly, Plaintiffs are not

required to produce those documents to Defendants.  However, the court has determined that

three of the documents are not privileged and must be produced to Defendants.  For ease of
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reference, the court will identify each of these three documents with the data provided by

Plaintiffs in their document entitled, “Explanation of Reasons for Redacting or Withholding

Documents.”

IT IS HEREBY ORDERED:

1. Plaintiffs shall produce to Defendants, in its entirety, the document identified as RFP No.

11, 11/19/96 Privilege Log Doc. No. 306, Bates No. PRIV 1076.  Plaintiffs originally provided

this document to Defendants in redacted form, claiming that the redacted portion was privileged

under the work product doctrine.  In the copy of the document submitted to the court for review,

the redacted portion is illegible.  After being notified of this by the court, Plaintiffs’ counsel

located and submitted to the court several other copies of this document, but the redacted portion

of each of these was also illegible.  It appears to the court that Plaintiffs’ counsel has made a

good faith effort to locate a legible copy of the document.  This notwithstanding, because the

court did not receive a legible copy to review, the court cannot determine whether the redacted

portion of the document qualifies under the claimed privilege.  Rather than delay the in camera

review any further, the court orders Plaintiffs’ counsel to submit to the court and to Defendants a

sworn statement indicating that Plaintiffs and their counsel have used due diligence in attempting

to locate a legible copy of the document, but have been unable to do so.  In addition, Plaintiffs

shall produce to Defendants all copies of the document submitted to the court.

2. Plaintiffs shall produce to Defendants, in its entirety, the document identified as RFP No.

64, 11/19/96 Privilege Log Doc. No. 781, Bates No. PRIV 2323.  Since RFP No. 64 and

11/19/96 Privilege Log Doc. No. 781 identify multiple Bates pages, it should be noted that
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Plaintiffs are only required to produce Bates No. PRIV 2323 to Defendants–i.e., Plaintiffs are not

required to produce Bates Nos. PRIV 2306-2322, 2326-2327.  Bates No. PRIV 2323 appears to

be a piece of mass-produced marketing material that would not be covered by the claimed

privilege (work product).

3. Plaintiffs shall produce to Defendants, in its entirety, the document identified as RFP No.

133, 2/24/97 Utah Privilege Log Doc. No. 1058, Bates No. P&G 0001058.  Plaintiffs originally

provided this document to Defendants in redacted form, claiming that the redacted portion was

covered by the attorney-client privilege.  Although the redacted portion discusses the possibility

of filing a lawsuit, it does so in the context of Plaintiffs’ public relations efforts, not in the

context of an attorney-client relationship.  Indeed, the document was not authored by, sent by, or

addressed to an attorney, and Plaintiffs do not claim that any of the persons identified in the

document is an attorney.  Further, the document does not discuss legal advice or communications

made in confidence by a client to an attorney.  See United States v. Johnston, 146 F.3d 785, 794

(10th Cir. 1998) (“In order to be covered by the attorney-client privilege, a communication

between a lawyer and client must relate to legal advice or strategy sought by the client.”); In re

Grand Jury Subpoena Duces Tecum, 697 F.2d 277, 278 (10th Cir. 1983) (stating that the

attorney-client privilege “protects ‘confidential communications by a client to an attorney made

in order to obtain legal assistance’ from the attorney in his capacity as a legal advisor” (citation

omitted)).  Accordingly, the redacted portion of the document does not qualify under the claimed

privilege.
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DATED this 5th day of September, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge





 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

THE SCO GROUP, INC. 

Plaintiff/Counterclaim-Defendant, 

v. 

INTERNATIONAL BUSINESS 

MACHINES CORPORATION, 

Defendant/Counterclaim-Plaintiff. 

 

ORDER AND MEMORANDUM 

DECISION RE ALLEGED PRIVILEGED 

DOCUMENTS 

 

 

Civil No. 2:03CV0294 DAK 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

 

Before the court are the remaining issues pertaining to The SCO Group Inc.’s (SCO) 

Motion for In Camera Review of Allegedly Privileged Documents.
1
  International Business 

Machines Corporation (IBM) recalled from its production of documents three documents after 

counsel for SCO had reviewed the documents and sought to use them during the course of 

depositions.
2
  IBM argues that the documents are protected by the attorney-client privilege.

3
  

Conversely, SCO argues that the documents are not privileged.
4
  Further, SCO “seeks leave to 

use [these] documents to depose the individuals at whose depositions SCO was precluded from 

                                                 
1
 Docket no. 678. 

2
 See Mem. in Supp. p. 2.  The court refers to these documents by the last four digits of their bates 

number, 33-41, 42-59, and 31-37. 
3
 See op. p. 2. 

4
 See Mem. in Supp. p. 8-9. 



 

asking the witness about the documents.”
5
  SCO argues that it “should be permitted to obtain 

IBM’s testimony regarding the documents”
6
 because two documents concerning the Journaled 

File System were allegedly claimed as privileged by IBM during a Rule 30(b)(6) deposition.
7

On June 20, 2006 the court granted SCO’s initial motion in part
8
 stating that it was 

reviewing the documents at issue but declining to allow SCO’s request for a contemporaneous 

review of the documents.
9
  On this same date, SCO filed a reply memorandum arguing for the 

disclosure of the declarations of Mark Walker and Sharon Dobbs that IBM submitted in support 

of its argument that the documents are privileged.  On June 22, the court entered an order 

directing IBM to “provide SCO a copy of the declarations.”
10

  SCO filed a supplemental reply 

addressing the declarations on July 7.
11

   

The court having considered the parties’ arguments, relevant case law, being duly 

informed and having reviewed in camera the documents at issue, enters the following. 

IBM has the burden of establishing the applicability of the attorney-client privilege.
12

   

“The privilege is governed by the common law and is to be strictly construed.”
13

  When a 

corporate client is involved there are often special problems because, “‘[a]s an inanimate entity, a 

                                                 
5
 Id. p. 10. 

6
 Id. 

7
 Both parties make allegations concerning problems with the production of the opposing parties’ 

privilege logs.  This issue is not before the court.  The court, however, encourages both parties to use their 

best efforts in timely providing complete and accurate privilege logs. 
8
 Docket no. 711. 

9
 See U.S. v. Hall, 854 F.2d 1036, 1034 (7th Cir. 1988) (explaining the procedure for an in camera review 

of documents).  Although there may be variations in method, the court is unaware of a practice that allows 

the opposing party to view the contested documents at the same time a court is conducting its review.  
10

 Order dated June 22, 2006 p. 1. 
11

 Docket no. 720. 
12

 See In re Grand Jury Subpoenas, 144 F.3d 653, 658 (10th Cir. 1998). 
13

 Id. 
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corporation must act through agents.’”
14

  Finally, as noted by SCO, “’Clients and their attorneys 

often assume, erroneously, that merely conveying something to an attorney will cloak the 

underlying facts from disclosure.  It will not.’”
15

  The mere fact of submitting a document to 

counsel for legal input will not automatically entitle it to become a protected.
16

IBM argues that “[a]s demonstrated by the documents themselves and the declarations”
17

 

each of the three documents is protected by the attorney-client privilege for four reasons.  First, 

each document “was prepared at the request and under the direction of counsel for IBM.”
18

  

Second, each document was prepared for counsel’s use in giving legal advice, or was to be 

incorporated into counsel’s legal advice and opinions.
19

  Third, the documents were “not used to 

render business advice.”
20

  And fourth, each of the documents “was kept confidential within 

IBM.”
21

Mark Walker’s declaration concerns documents 33-41 and 42-59.  Allegedly, he 

“directed the product legal liaisons . . . to create a document to define the process and procedures 

to be followed by their departments to ensure the intellectual property integrity of the source 

code.”
22

  Mr. Walker states that both the documents “reflect and incorporate legal advice”
23

 

given by him.  The “purpose of the document[s were] neither related to the provision of business 

                                                 
14

 Id. (quoting Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348, 105 S.Ct. 1986 

(1985) (alterations in original)). 
15

 Renner v. Chase Manhattan Bank, 2005 WL 1356192 *5 (S.D.N.Y. Nov. 2001) (quoting Edna Selan 

Epstein, The Attorney-Client Privilege and the Work-Product Doctrine 48 (4th ed. 2001)). 
16

 See Burton v. R.J. Reynolds Tobacco Co. 200 F.R.D. 661, 670 (D. Kan. 2001); accord Adams v. 

Gateway, Inc., 2003 WL 23787856 *11 (D. Utah 2003). 
17

 Op. p. 3. 
18

 Id. 
19

 See id. 
20

 Id. 
21

 Id. 
22

 Decl. Mark Walker p. 2. 
23

 Decl. Mark Walker p. 3. 
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advice nor to the technological improvement of the product.”
24

  Instead, they were designed to 

ensure legal compliance.  The documents were labeled “IBM Confidential.”
25

  And, in both 

documents is a prominent statement regarding the importance of proper licensing and 

documentation to prevent lawsuits or code infringement.
26

The declaration of Sharon Dobbs shares similar characteristics to those found in Mr. 

Walker’s declaration.  Ms. Dobbs’ declaration concerns document number 31-37, which is a 

summary of the Joint Development Agreement (JDA) between IBM and The Santa Cruz 

Operation, Inc. (Santa Cruz).  Document 31-37 includes information on the issues surrounding 

licenses, royalties, liabilities and termination conditions for the JDA.
27

  Ms. Dobbs states that the 

document was requested by her to “facilitate my legal advice.”
28

  It was not designed for 

business advice, was solely for Ms. Dobbs’ use, and was not distributed to other individuals 

outside IBM.
29

     

In response to these declarations SCO argues that “The declarations underscore the 

relevance of the analysis in Adams v. Gateway, Inc.,
30

 in which the court distinguished between 

material protected by the privilege and ‘horizontal activity . . . which had significant purposes 

independent of legal considerations.’”
31

  “The presence of the ‘legal purpose’ required to shield a 

document from discovery ‘is determined from inspection of the document.’”
32

  SCO continues, 

arguing that “if the documents here have a primary purpose other than legal advice, such as 

                                                 
24

 Id. p. 4. 
25

 Id. 
26

 See id. p.4. 
27

 See Decl. Sharon Dobbs p. 2. 
28

 Id. 
29

 See id. p. 4. 
30

  2006 WL 23787856 (D. Utah 2003). 
31

 Supp. Reply p. 2 (quoting Adams, 2006 WL 23787856 at *11). 
32

 Id. (quoting Adams, 2006 WL 23787856 at *11). 
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providing lawyer oversight of a ‘complex business challenge’ or lawyer input to a normal 

business document, then the privilege does not attach.”
33

  According to SCO, the creation of the 

Journaled File System (JFS) for the projects addressed in Mr. Walker’s declaration is a business 

purpose.  And, Mr. Walker’s activities fall under the categories of lawyer oversight or lawyer 

input as opposed to legal advice.
34

Next, in relation to Ms. Dobbs, SCO argues that Ms. Dobbs’ declaration is full of 

conclusory statements that allude to legal advice in only a general manner.
35

  SCO alleges these 

“conclusory statements fail to satisfy IBM’s burden of establishing that the privilege is 

applicable with respect to the JDA summary.”
36

Documents 33-41 and 42-59  

 As noted by SCO in its pleadings, the court in Adams v. Gateway,
37

 drew a distinction 

between materials that are protected by the attorney-client privilege and “horizontal activity . . . 

which had significant purposes independent of legal considerations.”
38

  Gateway argued that its 

investigation into possible defects with its computers was concerned with possible litigation and 

not the “real world issues important to Gateway retail sales, product reliability and consumer 

satisfaction.”
39

  The court rejected Gateway’s argument and found that most of the withheld 

documents were not privileged because notwithstanding the litigation possibilities, “Gateway’s 

self-interest as a retailer of computer products motivated its investigation.”
40

  Thus, there was 

                                                 
33

 Id. 
34

 See id. p. 3. 
35

 See id. 
36

 Id. 
37

 2001 WL 23787856. 
38

 Id. 2006 WL 23787856 at *11. 
39

 Id. 2006 WL 23787856 at 4. 
40

 Id. 
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“simply too much horizontal activity in Gateway’s projects which had significant purposes 

independent of legal considerations”
41

 for the documents to be protected. 

 Here, the court finds that although the JFS may have a business purpose-maintaining 

code so that IBM may develop its business-the documents at issue concern the legal implications 

of that business activity.  It is not uncommon in the business world for a corporation to receive 

legal advice about its business activities.  If this type of advice could not be protected 

corporations would be at a significant disadvantage in conforming to the law and class action 

lawsuits would become more prevalent than snow on a mid winter’s day in Utah.  As long as the 

primary purpose of such advice is a legal purpose, then such advice may be protected by the 

attorney-client privilege.
42

   

Based on a review of the documents, and the declaration of Mr. Walker, the court finds 

the documents primary purpose is for legal advice.  Accordingly, the court further finds they are 

protected by the attorney-client privilege.    

Finally, the court wishes to note that even if the court found the documents at issue to be 

discoverable, SCO has failed to convince this court that they could use them in redeposing a 

witness, or use them in some future 30(b)(6) deposition.  In its opposition, IBM argues that “The 

two documents concerning the Journaled File System were not, as SCO claims, withdrawn as 

privileged during a Rule 30(b)(6) deposition: They were identified as privileged during the 

deposition of William Baker, a third party witness who was not at the time of his deposition nor 

currently an IBM employee.”
43

  There is no evidence before the court indicating they were 

                                                 
41

 Id. 2006 WL 23787856 at *11. 
42

 See id. 
43

 Op. p. 3 fn. 5. 
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withdrawn during a 30(b)(6) deposition as SCO claims.  Thus, there would be no need to obtain 

IBM’s testimony regarding the documents. 

Document 31-37 

In Upjohn Co. v. United States,
44

 the Supreme Court noted “the privilege exists to protect 

not only the giving of professional advice to those who can act on it but also the giving of 

information to the lawyer to enable him to give sound and informed advice.”
45

  The court finds 

that document 31-37 fits within this category.  It is a document prepared at the direction of an 

attorney to enable the attorney to give “sound and informed advice.”
46

  The document is replete 

with information that would help Ms. Dobbs give IBM advice about the implications of the JDA 

between IBM and Santa Cruz.  It is distinguishable from the documents ordered discoverable in 

Adams v. Gateway,
47

 because it does not have “significant purposes independent of legal 

considerations.”
48

 

 

                                                 
44

 449 U.S. 383, 101 S.Ct. 677 (1981).  
45 Id. 449 U.S. at 390; see also Natta v. Hogan, 392 F.2d 686, 692-93 (10th Cir. 1968) (“The recognition 

that privilege extends to statements of a lawyer to a client is necessary to prevent the use of the lawyer's 

statements as admissions of the client”). 
46

 Id. 
47

 2006 WL 23787856 . 
48

 Id. 2006 WL 23787856 at *11; see also Sprague v. Thorn Americas, Inc., 129 F.3d 1355, 1370 (10th 

Cir. 1997) (concluding that a memorandum was protected by the attorney-client privilege). 
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Based on the foregoing, the court adopts the arguments set forth by IBM.  The court finds 

that IBM has met its burden of establishing the applicability of the attorney-client privilege.  

And, the court further finds that the documents at issue are protected from disclosure by the 

attorney-client privilege.  Therefore, the documents are not discoverable and do not need to be 

provided to SCO. 

 

IT IS SO ORDERED. 

 

DATED this 1st day of September, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 
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David R. Olsen, Bar #2458

Ruth Lybbert, Bar #4904

Paul M. Simmons, Bar #4668

DEWSNUP, KING & OLSEN

2020 Beneficial Life Tower

36 South State Street

Salt Lake City, Utah  84111

Telephone:  (801) 533-0400

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMBER McCALLISTER, parent of

ZACHARY McCALLISTER, deceased;

CODY McCALLISTER; and ROGER G.

SEGAL, Trustee for the Bankruptcy Estates

of Cody Z. McCallister and Amber D.

McCallister,

Plaintiffs,

   

vs.

  

DOREL INDUSTRIES, INC.; DOREL

U.S.A., INC.; DOREL JUVENILE GROUP,

INC.; COSCO, INC.; and DOES I through X,

Defendants.

ORDER FOR EXTENSION OF

TIME

Case No.  03-CV-427 DAK

Judge:  Dale A. Kimball

Based upon the Motion and Stipulation for Extension of Time and good cause appearing,
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IT IS HEREBY ORDERED that the plaintiffs may have to and including Monday,

September 11, 2006, to file and serve their memorandum in opposition to defendant Dorel

Juvenile Group, Inc.’s Motion to Disqualify Dewsnup, King & Olsen.  

DATED this 5th day of September, 2006.

BY THE COURT        

__________________________________________

DALE A. KIMBALL

UNITED STATES DISTRICT COURT JUDGE

Approved as to Form:

SNELL & WILMER L.L.P.

  /s/ Kimberly Neville                                 

Bryon J. Benevento

Kimberly Neville

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on this 1st day of September, 2006, I caused a true and correct copy

of the foregoing to be electronically transmitted to the Clerk of Court using the ECF System for

filing and transmittal of a Notice of Electronic Filing and to be mailed, first-class postage

prepaid, to the following:

Bryon J. Benevento

Kimberly Neville

Snell & Wilmer L.L.P.

15 West South Temple, Suite 1200

Gateway Tower West

Salt Lake City, UT  84101-1004

Walter Greenough

Jonathan Judge

Schiff Hardin LLP

6600 Sears Tower

Chicago, IL  60606

  /s/  Paul M. Simmons                                   

f:\privatecases\hmcew McCallister\McCallister\Pleadings\order4extn2.wpd



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

MARTIN QUINONEZ-GAITAN,     )
  )

Petitioner, ) Case No. 2:03-CV-720 TC
)

v. ) District Judge Tena Campbell
)

GREG JACQUERT,   ) O R D E R 
)

Respondent. ) Magistrate Judge Brooke Wells
_________________________________________________________________

Petitioner, Martin Quinonez-Gaitan, moves for an extension

of time, until September 21, 2006, in which to file a reply to

the State's response.

IT IS HEREBY ORDERED that Petitioner's motion is granted.

DATED this 5th day of September, 2006.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge 



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SECURITIES AND EXCHANGE

COMMISSION,

Plaintiff,

vs.

DAVID M. WOLFSON et al.,

Defendants. 

ORDER

Case No.  2:03CV914 DAK

This matter is before the court on the SEC’s Motion for Contempt Against Jon R. Marple

and also on Jon R.  Marple’s Motion for Stay Pending Appeal.  A hearing on the motions was

held on August 29, 2006.  At the hearing, Mr. Marple was represented by Richard O. Weed, and

the Commission was represented by Thomas M. Melton.  Before the hearing, the court

considered carefully the memoranda and other materials submitted by the parties.  Since taking

the matter under advisement, the court has further considered the law and facts relating to the

motions.  Now being fully advised, the court renders the following Order.

Mr. Marple has failed to demonstrate that he is unable to pay the judgment against him,

and the court will not stay the judgment without an adequate supersedeas bond.  The court,

however, will permit Mr. Marple to chose among three options to avoid being held in contempt:

(1) he may pay the full judgment against him; (2) he may obtain a stay of the judgment by

posting a supersedeas bond in the full amount of the judgment, and the SEC will then remove its



2

lien on Mr. Maple’s home; or (3) he may obtain a stay of the judgment by posting a bond in an

amount equal to the difference between the judgment and Mr. Marple’s share of the equity in his

home (which the court understands to be approximately $80,000), and the SEC may then

maintain its  lien on Mr. Marple’s home.  

By no later than 12:00 noon (M.S.T.) on October 2, 2006,  Mr. Marple must have (1)

completed all necessary steps regarding his chosen course of action, and (2) so notified the court.

The SEC is directed to notify the court if Mr. Marple fails to comply by the deadline. 

  DATED this 31  day of August, 2006.st

BY THE COURT:

                                                                             
DALE A. KIMBALL
United States District Judge

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________
  

PAUL PAYNE,   )
  )

Plaintiff, ) Case No. 2:04-CV-844 DAK
)

v. )
)

CLINT FRIEL et al.,  ) O R D E R
)

Defendants.   )
_________________________________________________________________

Plaintiff, Paul Payne, an inmate at the Utah State Prison,

filed this pro se civil rights suit under 42 U.S.C. § 1983.  See

42 U.S.C.A. § 1983 (West 2005).  This case was referred to the

undersigned magistrate judge under 28 U.S.C. § 636(b)(1)(B).

Before the Court is Plaintiff’s motion for permission to appeal

and his request for recusal of the assigned District Judge.

On August 19, 2005, the Court entered an order denying

Plaintiff’s motion for a preliminary injunction.  On October 20,

2005, Plaintiff filed his request for permission to appeal the

denial of injunctive relief to the Tenth Circuit.  Rule 5(a) of

the Federal Rules of Appellate Procedure requires that a request

for permission to appeal be filed “within the time provided by

Rule 4(a) for filing a notice of appeal,” which is thirty days. 

See Fed. R. App. P. 4(a).  Plaintiff’s request to appeal was

filed more than sixty days after the denial of his motion for

injunctive relief, and is therefore untimely.  Thus, Plaintiff’s

motion for permission to appeal is denied.

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
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On February 9, 2006, Plaintiff submitted to the Court a

letter requesting that the District Judge assigned to this case

recuse himself.  Rule 7 of the Federal Rules of Civil Procedure

sets forth the requirements for filing proper motions, including

the requirement that motions “shall state with particularity the

grounds therefor.”  Fed. R. Civ. P. 7(b)(1).  Not only is

Plaintiff’s letter not a proper motion, it also does not state

any grounds on which the District Judge’s recusal from this case

could be justified.  Thus, Plaintiff’s request for recusal of the

assigned District Judge is stricken.

ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

(1) Plaintiff’s motion for permission to appeal is denied;

and,

(2) Plaintiff’s letter requesting recusal of the assigned

District Judge is stricken.

DATED this 5th day of September, 2006.

BY THE COURT:

_______________________________
Brooke C. Wells
United States Magistrate Judge 



IN THE UNITED STATES DISTRICT COURT  

 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION 

  

 

VICTOR JAY LIECHTY, II and GRIM 

REAPER BROADHEADS, INC., 

 

  Plaintiffs, 

 

 vs.  

 

EASTMAN OUTFITTERS, NEW 

ARCHERY PRODUCTS, INVENTIVE 

TECHNOLOGY, ROCKET AEROHEADS, 

BARRIE ARCHERY, LLC, and TROPHY 

RIDGE 

  

  Defendants. 

 

MEMORANDUM DECISION AND 

ORDER GRANTING:  

MOTION FOR RELIEF FROM COURT 

ORDER; AND 

GRANTING IN PART:  

MOTION FOR DISCOVERY 

SANCTIONS;  MOTION FOR 

ATTORNEYS FEES; AND EASTMAN 

OUTFITTERS’ MOTION TO COMPEL 

 

Civil No. 2:04-CV-00890 DAK 

 

District Dale A. Kimball 

 

Magistrate Judge David Nuffer 

 

 The following motions are pending in this case: 

a. [Plaintiffs’] Motion for Relief from Court Order;
1
 and 

b. Defendant Eastman Outdoors’ Motion for an Award of Costs and Attorney Fees.
2

If the motion for relief is granted, Defendant Eastman Outdoors’ Motion for Discovery 

Sanctions, or in the alternative, Motion to Compel will be revived.  

This order grants the motion for relief; grants the motion to compel and motion for 

sanctions in part; and grants the motion for costs and fees in part. 

Background 

 On September 21, 2004, Plaintiffs initiated this lawsuit against Eastman and others.
3
  On 

January 17, 2006, Eastman served Plaintiffs with its initial interrogatories, to which Plaintiffs 

                                                 
1 Docket no. 36, filed July 11, 2006 
2 Docket no. 39, filed July 14, 2006 
3 Memorandum in Support of the Motion to Compel and Motion for Discovery Sanctions (“Supporting 

Memorandum”) at 2; docket no. 31, filed May 16, 2006.  



needed to respond by February 21, 2006.
4
  Plaintiffs did not respond in any way.

5
  Eastman 

made good faith efforts to obtain the answers to discovery by writing letters, sending faxes, and 

filing this motion.
6
  To date, Plaintiffs have not provided any response to Eastman’s discovery.

7

 On May 16, 2006, after the Plaintiffs did not respond to the interrogatories, Eastman filed 

a motion for sanctions to dismiss the suit or, in the alternative, a motion to compel.
8
  Plaintiffs 

have not filed any responses or other documents with the court.  On June 21, 2006, Magistrate 

Judge David Nuffer took Eastman’s motions under advisement and warned Plaintiffs that under 

DUCivR7-1(d) “Failure to respond timely to a motion may result in the court's granting the 

motion without further notice.”  Plaintiffs were told that if no response was filed before June 28, 

2006, the court would rule on the current state of the record.
 9

When nothing else appeared of record after that notice, the court granted the motion to 

compel and for sanctions in a docket text order, ordering Eastman to propose the formal order 

under the rules.
10

  Eastman submitted an order simply dismissing the case
11

 which varied from 

the form of order submitted at the time the motion was made
12

 and did not specify any 

particulars in which discovery was compelled. 

 Plaintiffs promptly filed a motion for relief from the court’s docket text order, claiming 

that “[t]he parties reached a settlement agreement on or about June 12, 2006, in this matter. . . . 

                                                 
4 Id. 
5 Id. 
6 Id. 
7 Affidavit of Kristen L. Murphy at 4, docket no. 32, filed May 16, 2006.  
8 Eastman’s Motion to Compel and Motion for Sanctions, docket no. 30, filed May 16, 2006. 
9 Docket no. 34, filed June 21, 2006. 
10 Docket no. 35, filed July 7, 2006. 
11 Docket no. 49, submitted July 10, 2006, lodged September 4, 2006. 
12 Docket no. 48, submitted May 16, 2006, lodged September 4, 2006. 
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The Plaintiffs assumed that this mooted the Motion to Compel as the settlement resolved the 

matter.”
13

   

 Eastman, however, denies that any settlement was reached.  In fact, as of the latest filing 

in the case, Eastman still says “that an executed settlement agreement does not exist.”
14

  

Apparently drafts were circulated (the latest including a small change requested by Plaintiffs’ 

counsel) but never signed.
 15

  

Plaintiffs’ counsel states that the settlement was actually reached in a meeting in May or 

June 2006 with Eastman’s in-house counsel.
16

  He states that he “proposed a modification” to the 

first draft and later received the second draft of “the settlement agreement with the requested 

change.”
17

  “Plaintiff respectfully requests that the court overturn its order . . . so that the parties 

can finalize the settlement agreement and execute the necessary stipulations to dismiss the 

case.”
18

Discussion 

Motion for Relief from Court Order 

Plaintiffs’ motion for relief
19

 from the docket text order granting the motion to compel 

and motion for sanctions is granted.  Given the mature discussions regarding settlement, the 

docket text order should be vacated.  The court was not fully informed when the docket text 

order was entered. 

                                                 
13 Objection to Proposed Order and Motion for Relief at 1, docket no. 36, filed July 11, 2006. 
14 Defendant Eastman Outdoors’ Reply Brief Supporting its Motion for an Award of Costs and Attorney Fees at 3, 

docket no. 47, filed August 18, 2006. 
15 The drafts and cover letters are Exhibits A and B to Plaintiffs’ Motion for Relief, and were filed under seal as 

docket no. 46, on August 3, 2006. 
16 Declaration of Wesley M. Lang at 1, attached to docket no. 42, filed July 25, 2006. 
17 Id. at 2. 
18 Reply Memorandum in Support of Objection to Proposed Order and Motion for Relief, docket no. 42, filed July 

25, 2006. 
19 Docket no. 36, filed July 11, 2006 
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Motion to Compel 

 The original motion to compel
20

 should be granted, however, if settlement is not actually 

achieved in this case.   For some reason unknown, Plaintiffs have yet to return the settlement 

agreement to Eastman.  If the settlement agreement is not returned to Eastman, completely 

executed by Plaintiffs, on or before September 18, 2006, Plaintiffs must respond to the discovery 

subject of the motion to compel on or before September 29, 2006.  

Motion for Sanctions; Motion for an Award of Costs and Attorney Fees 

 Similarly, the motion for sanctions
21

 and the motion for attorney fees
22

 will depend on 

the actual status of the case.  At the outset, however, it is possible to exclude the possibility of a 

dismissal sanction. 

Before sanctioning a party with dismissal, the court must consider five factors: (1) the 

degree of prejudice to the defendant; (2) the amount of interference with the judicial process; (3) 

the culpability of the litigant; (4) whether the court warned the party in advance that dismissal of 

the action would be a likely sanction for noncompliance; and (5) the efficacy of lesser 

sanctions.
23

  In addition, "only when the aggravating factors outweigh the judicial system's 

strong predisposition to resolve cases on their merits is dismissal an appropriate sanction."
24

 

Because the Plaintiffs in the current action have not received prior warning of the likely 

imposition of a dismissal sanction, and because the settlement negotiations were parallel to the 

discovery dispute, the court will not impose a dismissal sanction.   

                                                 
20 Docket no. 30, filed May 16, 2006. 
21 Docket no. 30, filed May 16, 2006. 
22 Docket no. 39, filed July 14, 2006 
23 Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992) (citing Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 

1458, 1465 (10th Cir. 1998)); See also Willner v. Univ. of Kan., 848 F.2d 1023, 1030 (10th Cir. 1988). 
24 Ehrenhaus v. Reynolds, 965 F.2d at 921 (citing Meade v. Grubbs, 841 F.2d 1512, 1521 n.7 (10th Cir. 

1988)(citations omitted)).  
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However, it is entirely appropriate that Plaintiffs pay “the reasonable expenses incurred 

in making the motion [to compel], including attorney's fees”25 if this case is not truly settled.   

The reasonable expenses in this motion to compel include the motion itself and the related 

motion for attorneys’ fees.  

This table summarizes the allowable fees and expenses: 

Category Amount 

Activities preparatory to filing motion26  $309.75 

Lexis-Nexis Research27 $105.43 

Activities related to the motion, after filing, 
before motion for relief28

$3,490.25 

TOTAL $3,905.43 

The fees incurred after the dispute about whether the case was settled or not should not be 

awarded, as they are in a different phase of the case.   And no fees should be awarded if the case 

was truly settled.   

WARNING 

 Plaintiffs are warned that failure to comply with an order compelling discovery may 

result in sanctions which include dismissal of claims and monetary relief. 

ORDER 

 IT IS HEREBY ORDERED that Plaintiffs’ motion for relief29 from the docket text order 

granting the motion to compel and motion for sanctions is GRANTED.  The docket text order 

(docket no. 36) is VACATED.  

                                                 
25 Fed. R. Civ. P. 37(a)(4)(A). 
26 Declaration of Kristin L. Murphy, ¶¶ 6-11. 
27 Id. ¶ 31. 
28 Id. ¶¶ 12; 18-20; 23. 
29 Docket no. 36. 
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 IT IS FURTHER ORDERED that Eastman’s motion to compel;30 motion for sanctions;31 

and motion for attorney fees32 are GRANTED IN PART.  In the event Plaintiffs do not supply 

the July 6, 2006, version of the settlement agreement – fully executed by Plaintiffs – to Eastman 

on or before September 18, 2006, then Eastman shall submit the form of an order that Plaintiffs 

pay $3,905.43 as attorneys fees and sanctions and on or before September 29, 2006, Plaintiffs 

must respond to the discovery subject of the motion to compel. 

Dated this 5th day of September, 2006. 

 
BY THE COURT 

 
___________________________ 
David Nuffer 
United States Magistrate Judge 

 

 

                                                 
30 Docket no. 30. 
31 Id. 
32 Docket no. 39. 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH   CENTRAL DIVISION 

JENNIFER RICHARDS 

 Plaintiff, 

 

v. 

CONVERGYS CORPORATION, 

MEMORANDUM DECISION AND 

ORDER GRANTING MOTION TO 

COMPEL AND MOTION TO EXTEND 

 Defendant.  

 Case No. 2:05-CV-00790-DAK 

Consolidated with 2:05-CV-00812 DAK 

EQUAL EMPLOYMENT OPPORTUNITY 

COMMISSION, 

District Judge Dale A. Kimball 

Plaintiff,  

v. Magistrate Judge David Nuffer 

CONVERGYS CORPORATION,   

Defendant.  

 In a telephone conference July 7, 2006,
1
 the magistrate judge ordered Convergys to 

supplement its responses to written discovery from Plaintiffs no later than July 17, 2006 and 

ordered that Plaintiff Richards’ deposition be rescheduled to permit Plaintiff to have the benefit 

                                                 

1 Docket no. 34 



of reasonable discovery responses.  Unfortunately, the deficiencies continue,
2
 and Convergys 

demonstrates its entrenched position in its responses to correspondence
3
 on the issues and in its 

memorandum
4
 opposing Plaintiff EEOC’s motion to compel.

5
   

Convergys believes it can dictate the manner in which Plaintiff takes discovery and can 

defer disclosure of any substantial information until expensive depositions are convened, making 

them less effective by reason of Plaintiff’s prior lack of access to information.  True, Convergys 

has produced 1,700 pages of documents, but it has not provided specific answers to 

straightforward and fundamental questions nor has it matched the voluminous production to the 

issues in the case as required by the EEOC’s interrogatories and requests for production. 

Interrogatories 

 Convergys says the first dispute over interrogatories is whether they are proper or “more 

appropriately obtained through deposition.”
6
  “Generally the party seeking discovery is entitled 

to make an initial choice of the method by which it is to be had and the court will not interfere 

unless sound reasons are shown.”
7
  Then, the court has “broad discretion in determining the 

scope and method of discovery based upon the circumstances of each case.”
8
  Thus, the reported 

cases stand for very little other than the fit of a discovery method to a particular case. 

                                                 

2 See Defendant’s Responses to EEOC’s First Set of Non-Uniform Interrogatories (Convergys’ Interrogatory 

Responses) and Defendant’s Responses to EEOC’s First Request for Production of Documents (Convergys’ 

Production Responses), attached as Exhibits A and B, respectively, to Plaintiff EEOC’s Motion to Compel and for 

Protective Order (Motion to Compel), docket no. 37, filed July 19, 2006. 
3 Letter from Catherine Reed to Sandra Padegimas, dated July 14, 2006, Exhibit E to Motion to Compel. 
4 Defendant Convergys Corporation’s Opposition to Plaintiff EEOC’s Motion to Compel and for Protective Order 

(Opposition Memorandum), docket no. 41, filed August 4, 2006. 
5 Docket no. 37. 
6 Opposition Memorandum at 6. 
7 8 Wright, Miller & Marcus, Fed. Prac. & Proc. Civ.2d § 2039.
8 Casas v. Conseco Finance Corp. No. CIV 00-1512 (JRT/SRN) 2002 WL 246753, at *2 (D. Minn. February 15, 

2002). 
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 Examination of the interrogatories in this case shows they are well designed to prepare 

for a deposition.  They seek to gather fundamental information to enable intelligent focus of 

questions to deponents.  Convergys’ responses to the interrogatories are so cursory and 

insubstantial that they do not really constitute “answers.”    

Interrogatory Number 8 asks Convergys to “set forth each and every reason Jennifer 

Richards was denied an unpaid leave of absence before her separation from employment and the 

individual(s) who made, had any input in, or participated in that decision.”
9
  While Convergys 

claims it provided the name of the person who made the decision,
10

 it has not done so in its 

responses to the interrogatories.  It should do so and should state the reasons Richards was 

denied an unpaid leave of absence.  Convergys’ rebuff that “[t]his interrogatory seeks a narrative 

answer better obtained through deposition”
11

 is an offensive self-assertion.  Convergys’ letter 

provided after the July 7
th

 telephone conference is not much better.  Convergys states that “this 

interrogatory assumes facts not in evidence,”
12

 apparently believing that an interrogatory must 

comply with rules applicable to trial interrogation.  And Convergys goes on to object that this 

interrogatory “requires Defendant to speculate as to testimony not yet recorded.”
13

  Convergys 

has a duty to make a reasonable inquiry for information in its possession.
14

Interrogatory Number 7 states: “For each instance that Jennifer Richards received formal 

discipline, i.e., a write up, counseling, warning, etc., please state each and every reason for such 

action and identify the individuals who made, had any input in, or participated in the decision to 

                                                 

9 Convergys’ Interrogatory Responses at 6. 
10 Opposition Memorandum at 11. 
11 Convergys’ Interrogatory Responses at 6. 
12 Exhibit E to Motion to Compel at 5.  Exhibit E to the motion to compel is filed as docket no. 51, August 29, 2006. 
13 Id. 
14 Fed. R. Civ. P. 26(g)(2). 
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discipline Ms. Richards and, to the extent such decisions were reviewable, identify the reviewing 

official.”
15

  A written response to this question will substantially focus depositions.  But 

Convergys provided no help, answering that “Convergys responds under Federal Rule of Civil 

Procedure 33(d).”
16

  That rule permits a party to produce business records in lieu of a response to 

an interrogatory if the responding party includes a “specification . . . in sufficient detail to permit 

the interrogating party to locate and to identify, as readily as can the party served, the records 

from which the answer may be ascertained.”
17

  Convergys included no such specification.  

Convergys’ reference to Rule 33(d) is stricken and it may not rely on that rule in any further 

responses to any interrogatories in this case. 

Interrogatory Number 6 asks Convergys to “describe in detail the process by which 

Convergys established rates of pay for employees who worked at Convergys' Murray, Utah 

facility during the time Ms. Richards was employed by Convergys, including, but not limited to, 

the job title(s) of the individuals with the authority to establish such rates of pay and, if their 

decisions were reviewable, the title (s) of the reviewing official.”
18

  This question as stated is 

very broad, given the presence of 2,500 employees at the Murray facility.
19

  However, the 

interrogatory should be answered when limited to members of the Channels Team. 

 Interrogatory Number 5 asks Convergys to identify “the individuals who made, had input 

into, are [sic] participated in the decision to deny Jennifer Richards the bonus in or about 

                                                 

15 Convergys’ Interrogatory Responses at 5. 
16 Id. at 6. 
17 Fed. R. Civ. P. 33(d).   
18 Convergys’ Interrogatory Responses at 6. 
19 Opposition Memorandum at 10. 
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December, 2002 and describe in detail each and every reason for that decision.”
20

  Convergys’ 

answer says it knows something but will not tell what it knows:  “Convergys cannot currently 

respond to this question because the person (or people) who made this decision does not work for 

Convergys.”
21

  Plaintiff is entitled to a straightforward answer to the question.  Convergys’ offer 

to provide a 30(b)(6) representative
22

 is not sufficient because that designation will be of one 

person and will not identify, before depositions, all persons involved and the reasons for the 

decision. 

Interrogatory Number 4 states:  “Please state each and every reason for the disparity in 

pay between Jennifer Richards and Nick Brooks during the time they both worked on the 

Channel [sic] Team and, if you contend that the two did not perform the [sic] substantially 

similar duties, state with specificity the duties each performed.”
23

  Convergys again responds 

that “[t]his interrogatory seeks a narrative answer better obtained through deposition.”
24

  But this 

question is the heart of the case and the EEOC is entitled to an answer; to a statement of 

Convergys’ position.   

All the foregoing interrogatories are sound attempts to focus the case, by determining 

Convergys’ position and the persons within Convergys who have knowledge.  The 

interrogatories are not overly broad or burdensome in an objectionable way.  The only burden is 

that they require a clear statement of Convergys’ contentions.  That burden is legitimate, and a 

sound predicate to depositions. 

                                                 

20 Convergys’ Interrogatory Responses at 5. 
21 Id. 
22 Exhibit E to Motion to Compel at 5. 
23 Convergys’ Interrogatory Responses at 4. 
24 Id. 
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Similarly, Interrogatory Number 3 is a helpful inquiry designed to move the case along.  

“Please identify any person having any information pertaining to the allegations contained in the 

Complaint or the denials, partial denials, or defenses raised in the Answer, and provide a brief 

narrative of that testimony or knowledge of the witness.”
25

  While “Convergys responded to this 

Interrogatory by directing the EEOC to its Rule 26 Disclosures,”
26

 those disclosures are not 

required to have a brief summary of the testimony or knowledge of witnesses.  This interrogatory 

is not burdensome or invasive and will focus depositions.  Identification of these individuals and 

the areas of their knowledge is particularly important because Convergys apparently relied on 

only one person to prepare the interrogatory responses, and relied on no one else for supporting 

information.
27

  It is hard to believe Convergys’ contention that it is “baffled as to why the EEOC 

is not satisfied with [Convergys’] response.”
28

   

Interrogatory No. 2 was in dispute but has been substantially answered by 

correspondence between counsel.
29

  Plaintiff is, however, entitled to have those answers (with 

the others required by this order) in the form required by Fed. R. Civ. P. 33(b)(2) signed by a 

party representative.   

 

                                                 

25 Id. 
26 Id. 
27 Answer to Interrogatory No. 1, Convergys’ Interrogatory Responses at 3. 
28 Memo 41 at 5. 
29 Exhibit E. 
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Requests for Production 

 The EEOC objects that Convergys has failed “to identify specifically the Bates number of 

the responsive documents” delivered on the requests for production.
30

  Convergys claims that it 

has produced the estimated 1,790 pages
31

 of documents as they were kept in the ordinary course 

of business, which satisfies Fed. R. Civ. P. 34(b).
32

  However, that rule requires that a producing 

party “explain the origin of any . . . categories of documents, i.e. where these documents were 

maintained or who maintained them, and whether the documents in each category came from one 

single source or file or from multiple sources or files.”
33

  If a party fails to make provenance 

clear at the time of production, it is appropriate to require the party to “identify, by the Bates 

Numbers . . .  already stamped on the documents, which documents are responsive to each of the 

document requests . . . .”
34

  If there are no documents responsive to a request, the supplemental 

response shall so state.   

Request No. 6 

 Request No. 6 seeks documents that reflect the names, sex, job titles, and rates of pay for 

each member of the Channels Team during Richards’ tenure on the team.  Convergys objects that 

there were team members who did not hold the precise position of Tech Lead that was held by 

                                                 

30 Plaintiff EEOC’s Memorandum in Support of Motion to Compel and Protective Order (Supporting Memorandum) 

at 11, attachment no. 1 (aka Part 2), docket no. 37, filed July 19, 2006.  [The court’s electronic filing system 

(CM/ECF) has the unfortunate quirk of assigning two different numbers to each document filed when attachments 

are used.  Attachment numbers show on the docket sheet and Part numbers show on the Document Selection Menu.  

While several courts have requested that this be changed, the confusion continues as of this date.]   
31 Supporting Memorandum at 12. 
32 Opposing Memorandum at 12. 
33 Cardenas v. Dorel Juvenile Group, Inc., 230 F.R.D. 611, 618 (D. Kan. 2005). 
34 Id. at 618-19. 
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Ms. Richards.  While it may be true that this information may not be admissible, it is within the 

scope of Fed. R. Civ. P. 26(b)(1), and should be produced. 

Request No. 8 

 Request No. 8 seeks documents that “reflect any write up or counseling of any 

[Convergys] employee regarding any performance issues by Defendant at its Murray, Utah 

facility during the time January 1, 2002 until the date of Jennifer Richards’ termination.”  

Convergys has 2500 employees at the facility in question, so the scope of response will be 

limited to write-up or performance counseling by a person involved in supervision, discipline or 

compensation decisions for Ms. Richards.  

Other Requests 

 Convergys has not argued any of its objections to producing documents in response to 

Requests 2, 3 and 9-13.  The identification of documents by Bates numbers (or statement that 

there are no responsive documents) should develop the record so that Plaintiff can know what 

Convergys claims not to possess. 

Motion to Extend 

 Plaintiff EEOC and Richards jointly moved to extend the discovery deadline to 

December 15, 2006 from the present deadline of September 15, 2006.
35

  While no mention was 

made of the dispositive motion deadline (set October 31, 2006), Convergys objects that “the 

extension . . . does not allow five months between the Motion for Summary Judgment and 

                                                 

35 Plaintiffs’ Motion to Extend Time to Conduct Discovery, docket no. 43, filed August 11, 2006. 
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trial.”
36

  Nonetheless, Convergys offered to extend discovery until November 1, 2006, noting 

that pre-existing litigation plans and holiday schedules limit Convergys’ counsel’s ability to 

travel after November 15, 2006.
37

  The discovery and dispositive motion deadlines can be 

extended to November 17, and December 1, 2006, without affecting the trial and related dates.  

The extension is needed because of the discovery difficulties. 

ORDER 

 IT IS HEREBY ORDERED that the motion to compel and for protective order (docket 

no. 37) is GRANTED IN PART in that  

a. Convergys shall answer discovery as required in this order within ten days; and 

b. The deposition of Plaintiff Richards shall be deferred until Convergys provides 

the ordered discovery. 

IT IS FURTHER ORDERED that the motion to extend (docket no. 43) is GRANTED IN 

PART.  Fact discovery shall be completed on or before November 17, 2006, and dispositive 

motions shall be filed on or before December 1, 2006. 

 Dated this 05th day of  September, 2006. 

BY THE COURT 

 

___________________________ 

David Nuffer 

United States Magistrate Judge 

                                                 

36 Defendant’s Memorandum in Opposition to Plaintiffs’ Motion to Extend Time to Conduct Discovery at 2, docket 

no. 49, filed August 23, 2006.  Convergys is referring to the court’s policy that “five months must be allowed 

between the dispositive motion deadline and the trial date to allow the motions to be filed, briefed, set, argued and 

decided before trial preparation starts.  A motion or stipulation that does not leave this amount of time will likely not 

be granted.”   http://www.utd.uscourts.gov/documents/ipt.html (last visited September 5, 2006). 
37 Defendant’s Memorandum in Opposition to Plaintiffs’ Motion to Extend Time to Conduct Discovery at 2. 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH  CENTRAL DIVISION 

 

Elaine L. Chao, Secretary of Labor, United  

States Department of Labor, 

 Plaintiff, 

SCHEDULING ORDER AND  

ORDER VACATING HEARING 

v. Case No. 2:06CV00081 DAK 

AKI Industries Inc., and Shaw Atkinson District Judge Dale A. Kimball 

 Defendants.  

 

 Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge
1
 received the Attorneys’ Planning 

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth 

herein may not be modified without the approval of the Court and on a showing of good cause. 

 

 IT IS ORDERED that the Initial Pretrial Hearing set for September 13, 2006, at 1:30 p.m. 

is VACATED. 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

 

1.  PRELIMINARY MATTERS  DATE 

 a. Was Rule 26(f)(1) Conference held?  8/25/06

 b. Has Attorney Planning Meeting Form been submitted?  8/28/06

 c. Was 26(a)(1) initial disclosure completed?  10/6/06

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  5

 b. Maximum Number of Depositions by Defendant(s)  10

 c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 7 

 d. Maximum Interrogatories by any Party to any Party  25

 e. Maximum requests for admissions by any Party to any 

Party 

 25



 f. Maximum requests for production by any Party to any 

Party 

 25

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES
2

DATE 

 a. Last Day to File Motion to Amend Pleadings  1/30/07

 b. Last Day to File  Motion to Add Parties  2/28/07

4.  RULE 26(a)(2) REPORTS FROM EXPERTS
3

 DATE 

 a. Plaintiff  5/31/07

 b. Defendant  5/31/07

 c. Counter reports  7/30/07

5.  OTHER DEADLINES  DATE 

 a. Discovery to be completed by:   

  Fact discovery  4/25/07

  Expert discovery  7/31/07

 b. (optional) Final date for supplementation of disclosures 

and discovery under Rule 26 (e) 

  

 c. Deadline for filing dispositive or potentially dispositive 

motions 

 9/30/07

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: Yes  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on  4/31/07

 d. Settlement probability:   fair  

7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures
4

  

  Plaintiff  12/28/07

  Defendant  1/11/08

 b. Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

  



 c. Special Attorney Conference
5
 on or before  1/25/08

 d. Settlement Conference
6
 on or before  2/8/08

 e. Final Pretrial Conference  2:30 p.m. 2/22/08

 f. Trial    Length   

  i. Bench Trial   3 days  8:30 a.m. 3/3/08

  ii. Jury Trial      

8.  OTHER MATTERS   

  
Counsel should contact chambers staff of the District Judge regarding Daubert and 

Markman motions to determine the desired process for filing and hearing of such 

motions.  All such motions, including Motions in Limine should be filed well in 

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge to 

the qualifications of an expert or the reliability of expert testimony under Daubert must 

be raised by written motion before the final pre-trial conference. 

 Dated this1st date of September, 2006. 

BY THE COURT: 

 

____________________________ 

David Nuffer 

U.S. Magistrate Judge 

                                                 
1 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  The 

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings, 

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate 

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The 

name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the 

caption as required under DUCivR10-1(a). 

2 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a). 

3 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony at least 

60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the testifying 

expert is an employee from whom a report is not required. 

4 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures. 

5 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 

equipment or courtroom arrangement requirements will be included in the pre-trial order. 

6 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure that 

a person or representative with full settlement authority or otherwise authorized to make decisions regarding 

settlement is available in person or by telephone during the Settlement Conference. 



DAVID J. HOLDSWORTH (4052)

Attorney for Plaintiff 

9125 South Monroe Plaza Way, Suite C

Sandy, UT  84070

Telephone (801) 352-7701

Facsimile (801) 567-9960

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

FRED RODRIGUEZ, 

Plaintiff,

v.

JOANNE B. BARNHART,

Commissioner of Social Security, 

Defendant.  

:

:

:

:

:

:

:

:

:

:

ORDER MODIFYING

SCHEDULING ORDER

Civil No.: 2:06CV00290DAK

Honorable Dale A. Kimball

The Court modifies the Scheduling Order governing the disposition of

this above-referenced action as follows:  

1. The Administrative Record is on file.  

2. Plaintiff’s opening brief shall be filed on or before October 2,

2006.  

3. Defendant’s answer brief should be filed on or before November

3, 2006.  

4. Plaintiff may file a reply brief on or before November 20, 2006.  



2

DATED this 5  day of September, 2006.      th

BY THE COURT:  

__________________________________

Honorable Dale A. Kimball

United States District Court



 

IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH       CENTRAL DIVISION 

 

Robert Bergman, et al, as Trustees of the Utah 

Pipe Trades Pension Trust Fund, Utah Pipe 

Trades Welfare Trust Fund, Utah Pipe Trades 

Education Trust Fund, Market Recovery Fund, 

and Utah State Association Fund, 

 Plaintiffs, 

SCHEDULING ORDER AND  

ORDER VACATING HEARING 

v. Case No. 2:06CV00359 DB 

N. B. Plumbing & Mechanical, Inc., a Utah 

Corporation; and Nick C. Black, Individually, 

District Judge Dee Benson 

 Defendants.  

 

 Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge
1
 received the Attorneys’ Planning 

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth 

herein may not be modified without the approval of the Court and on a showing of good cause. 

 

 IT IS ORDERED that the Initial Pretrial Hearing set for September 13, 2006, at 9:00 a.m. 

is VACATED. 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

1.  PRELIMINARY MATTERS  DATE 

 a. Was Rule 26(f)(1) Conference held? Yes 8/4/06 

 b. Has Attorney Planning Meeting Form been submitted? Yes 8/29/06 

 c. Was 26(a)(1) initial disclosure completed? Yes 8/21/06 

  Designation of lay witnesses will be by January 20, 2007, 

by Plaintiffs and by January 20, 2007, by Defendants. 

  

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  10

 b. Maximum Number of Depositions by Defendant(s)  10

 c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 7   



 d. Maximum Interrogatories by any Party to any Party  25

 e. Maximum requests for admissions by any Party to any 

Party 

 25 

 f. Maximum requests for production by any Party to any 

Party 

 50

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES
2

DATE 

 a. Last Day to File Motion to Amend Pleadings  2/01/07 

 b. Last Day to File  Motion to Add Parties  2/01/07 

4.  RULE 26(a)(2) REPORTS FROM EXPERTS
3

 DATE 

 a. Plaintiff  2/15/07 

 b. Defendant  3/15/07 

 c. Counter reports  4/01/07 

5.  OTHER DEADLINES  DATE 

 a. Discovery to be completed by:   

  Fact discovery  1/15/07 

  Expert discovery  5/01/07 

 b. (optional) Final date for supplementation of disclosures 

and discovery under Rule 26 (e) 

  

 c. Deadline for filing dispositive or potentially dispositive 

motions 

 6/01/07 

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: No  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on  2/01/07

 d. Settlement probability:   



 

7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures
4

  

  Plaintiff  8/31/07

  Defendant  9/14/07

 b. Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

  

 c. Special Attorney Conference
5
 on or before  9/28/07

 d. Settlement Conference
6
 on or before  10/12/07

 e. Final Pretrial Conference 2:30 p.m. 10/26/07

 f. Trial    Length   

  i. Bench Trial   2 days 8:30 a.m. 11/5/07

8.  OTHER MATTERS   

  
Counsel should contact chambers staff of the District Judge regarding Daubert and 

Markman motions to determine the desired process for filing and hearing of such 

motions.  All such motions, including Motions in Limine should be filed well in 

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge to 

the qualifications of an expert or the reliability of expert testimony under Daubert must 

be raised by written motion before the final pre-trial conference. 

 Dated this 1st date of September, 2006. 

BY THE COURT: 

 

____________________________ 

U.S. Magistrate Judge 

                                                 
1 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  The 

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings, 

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate 

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The 

name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the 

caption as required under DUCivR10-1(a). 

2 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a). 

3 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony at least 

60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the testifying 

expert is an employee from whom a report is not required. 



                                                                                                                                                             
4 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures. 

5 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 

equipment or courtroom arrangement requirements will be included in the pre-trial order. 

6 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure that 

a person or representative with full settlement authority or otherwise authorized to make decisions regarding 

settlement is available in person or by telephone during the Settlement Conference. 









IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

MARBLE POINT ENERGY LTD., SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06-CV-487 PGC 

      vs.  District Judge Paul G. Cassell

MAJESTIC CAPITAL GROUP, LLC.,

et al.,

 Magistrate Judge Brooke C. Wells

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for October 11, 2006, at 2:30 p.m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 9/8/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 20

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(except Steven Gregory (16 hours) and others by agreement of parties)

8

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25

f. Maximum requests for production by any Party to any Party 40



 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 11/30/06

b. Last Day to File  Motion to Add Parties 11/30/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 2/9/07

b. Defendant 2/28/07

c. Counter Reports 3/9/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 1/31/07

            Expert discovery 4/13/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 4/30/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on

d. Settlement probability: Uknown

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 7/20/07

Defendants 8/3/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before 8/17/075

d. Settlement Conference  on or before 8/31/076

e. Final Pretrial Conference 3:00 p.m. 9/13/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
C:\Documents and Settings\usdc\Local Settings\Temp\notes6030C8\Marble Point v Majestic Capital  206cv487PGC  090806 asb.wpd

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 10 Days 8:00 a.m. 10/1/07

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5th day of September, 2006.

BY THE COURT:

______________________________

David Nuffer

          U.S. Magistrate Judge







IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

Pennie Knudson, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06cv00546 PGC

      vs.  District Judge Paul G. Cassell

Utah State Department of Health, et al,

                                Defendant.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for November 8, 2006,  at 3:00 p. m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 08/01/06

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 08/31/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10 

b. Maximum Number of Depositions by Defendant(s) 10 

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7 

d. Maximum Interrogatories by any Party to any Party 50 

e. Maximum requests for admissions by any Party to any Party n/a

f. Maximum requests for production by any Party to any Party n/a



 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 11/30/06

b. Last Day to File  Motion to Add Parties 11/30/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 02/28/07

b. Defendant 03/31/07

c. Counter reports n/a

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 04/30/07

            Expert discovery 04/30/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 05/30/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 04/30/07

d. Settlement probability: Good

7. TRIAL AND PREPARATION FOR TRIAL

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 8/24/07

Defendant 9/7/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5 9/21/07

d. Settlement Conference  on or before6 10/5/07

e. Final Pretrial Conference 3:00 p.m. 10/18/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 2 days 8:00 a.m. 11/5/07

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this 1st day of September, 2006.

BY THE COURT:

______________________________

    David Nuffer   

          U.S. Magistrate Judge



 

IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

John Lee Kitchen, 

 Plaintiff, 

SCHEDULING ORDER AND  

ORDER VACATING HEARING 

v. Case No. 2:06CV561 PGC 

Dan Willoughby, in his individual capacity; West 

Valley City, a municipality; John Does 1-5, 
District Judge Paul G. Cassell 

 Defendants.  

 

 Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge
1
 received the Attorneys’ Planning 

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth 

herein may not be modified without the approval of the Court and on a showing of good cause. 

 

 IT IS ORDERED that the Initial Pretrial Hearing set for October 11, 2006, at 2:30 p.m. is 

VACATED. 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

1.  PRELIMINARY MATTERS  DATE 

 a. Was Rule 26(f)(1) Conference held? Yes 08/23/06

 b. Has Attorney Planning Meeting Form been submitted? Yes 08/23/06

 c. Was 26(a)(1) initial disclosure completed? No 08/31/06

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  10

 b. Maximum Number of Depositions by Defendant(s)  10

 c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 4

 d. Maximum Interrogatories by any Party to any Party  45

 e. Maximum requests for admissions by any Party to any 

Party 

 25

 f. Maximum requests for production by any Party to any 

Party 

 45



 

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES
2

DATE 

 a. Last Day to File Motion to Amend Pleadings  02/28/07

 b. Last Day to File  Motion to Add Parties  02/28/07

4.  RULE 26(a)(2) REPORTS FROM EXPERTS
3

 DATE 

 a. Plaintiff  04/30/07

 b. Defendant  06/29/07

 c. Counter reports  07/31/07

5.  OTHER DEADLINES  DATE 

 a. Discovery to be completed by:   

  Fact discovery  03/30/07

  Expert discovery  09/28/07

 b. (optional) Final date for supplementation of disclosures 

and discovery under Rule 26 (e) 

  

 c. Deadline for filing dispositive or potentially dispositive 

motions 

 10/31/07

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: No  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on   

 d. Settlement probability: unknown  

7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures
4

  

  Plaintiff  1/18/08

  Defendant  2/1/08

 b. Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

  



 c. Special Attorney Conference
5
 on or before  2/15/08

 d. Settlement Conference
6
 on or before  2/29/08

 e. Final Pretrial Conference  3:00 p.m. 3/13/08

 f. Trial    Length   

  i. Bench Trial      

  ii. Jury Trial   5 days  8:00 a.m. 3/31/08

8.  OTHER MATTERS   

  
Counsel should contact chambers staff of the District Judge regarding Daubert and 

Markman motions to determine the desired process for filing and hearing of such 

motions.  All such motions, including Motions in Limine should be filed well in 

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge to 

the qualifications of an expert or the reliability of expert testimony under Daubert must 

be raised by written motion before the final pre-trial conference. 

 Dated this 1st date of September, 2006. 

BY THE COURT: 

 

____________________________ 

       David Nuffer 

U.S. Magistrate Judge 

                                                 
1 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  The 

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings, 

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate 

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The 

name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the 

caption as required under DUCivR10-1(a). 

2 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a). 

3 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony at least 

60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the testifying 

expert is an employee from whom a report is not required.   

4 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures. 

5 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 

equipment or courtroom arrangement requirements will be included in the pre-trial order. 

6 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure that 

a person or representative with full settlement authority or otherwise authorized to make decisions regarding 

settlement is available in person or by telephone during the Settlement Conference. 







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ARTIFICIAL NAIL TECHNOLOGIES,

INC., a Utah corporation and TRUE FIT

NAILS, LLC a Utah limited liability

company;

Plaintiffs,

vs.

FLOWERING SCENTS, LLC, a Nevada

limited liability company; SEVEA

INTERNATIONAL, INC., a Nevada

corporation; MICHAEL MACRIS, an

individual; CHRISTINA MCNALLY, an

individual; and CRAIG GIFFORD, an

individual; 

 

Defendants. 

ORDER

Case No.  2:06CV609DAK

This matter is before the court on Plaintiffs’ Artificial Nail Technologies, Inc. and True

Fit Nails, LLC (collectively “Plaintiffs” or “ANT”) Motions for Preliminary Injunction and Writ

of Replevin.  The court held an evidentiary hearing on the motions on September 1, 2006.  At the

hearing, Brent E. Johnson, Jennifer L. Lange and S. Brandon Owen represented Plaintiffs.   Scott

Savage and Stephen Waldron represented Defendants Flowering Scents, LLC, SEVEA

International, Inc., Michael Macris, Christina McNally and Craig Gifford (collectively

“Defendants”).  After a careful review of all the memoranda and exhibits submitted by the
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parties, the testimony and evidence admitted at the hearing, and the law and facts relevant to

these motions, the court enters the following Order. 

I.  BACKGROUND

ANT, its predecessor entity True Fit Nails (“TFN”) and its various individuals, including

Gifford, have spent substantial time and money in acquiring and developing specialized

technologies and processes related to patented precision-fit artificial fingernails.  In early 2006,

ANT negotiated with Flowering Scents (“FS”), a multi-level marketing business that claimed to

possess a distributor base that could market ANT’s artificial nails.  ANT and FS negotiated and

signed an Asset Contribution Agreement (“ACA”), wherein FS and ANT agreed to contribute

substantially all of their assets to form a new entity, Sevea, in return for equity in Sevea.  ANT

was to contribute its intellectual property in the form of the patents and processes, as well as its

equipment and physical plant to the new Sevea joint venture.  Both FS and ANT were to receive

shares of stock in return for contribution of their assets.  

In connection with the formation of Sevea, FS, Gifford, Macris and McNally, each a

director of Sevea, entered into confidential and nondisclosure agreements with ANT, in an effort

to protect FS and ANT’s proprietary and confidential information if the ACA was not

consummated. 

Plaintiffs claim that despite entering into the ACA, no contribution or exchange of stock

took place among ANT, FS and Sevea as provided in the ACA.  Specifically, ANT claims that it

never received any shares of Sevea stock or other consideration for its assets which caused the
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ACA to terminate pursuant to Section 7.3.  Defendants’ shifting view of the ACA’s validity

punctuates the dispute in the facts over the ACA, distribution of stocks and assets.  However, it

appears the asset exchanges occurred.  Plaintiffs have since demanded the return of their assets.

Plaintiffs now seek two preliminary injunctions and a writ of replevin.  Plaintiffs claim

that because the ACA terminated pursuant to its own terms, Defendants are infringing on

Plaintiffs’ trade secrets and proprietary information and are unlawfully holding Plaintiffs’ assets

and leasehold interest in the ANT facility.   Plaintiffs claim that Defendants, through Sevea, are

directly competing with ANT by using its facility, equipment, proprietary information and

processes.  Plaintiffs also claim that ANT is currently, and will continue to be, harmed by this

unfair competition.  Plaintiffs claim that FS, Gifford, Macris, and McNally, through their

involvement with ANT, were in a unique position to know ANT’s confidential and proprietary

information and trade secrets and are now using that information to compete with ANT. 

Plaintiffs claim that each of the individuals agreed to injunctive relief as a term of their

employment agreements with ANT.

II.  DISCUSSION

A preliminary injunction is an extraordinary remedy that is not routinely granted.  See

National Steel Car v. Canadian Pac. R.R., 357 F.3d 1319, 1324 (Fed. Cir. 2004).  It should not

be granted unless the movant’s right to relief is “clear and unequivocal.”  Dominion Video

Satellite, Inc. v. Echostar Satellite Corp., 269 F.3d 1149, 1154 (10th Cir. 2001); SCFC ILC v.

Visa USA, Inc., 936 F.2d 1096, 1098 (10th Cir. 1991).  For a preliminary injunction to issue a

plaintiff must show (1) a substantial likelihood of success on the merits; (2) immediate

irreparable harm unless the injunction issues; (3) the threatened injury outweighs the damage the
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proposed injunction may cause defendants; and (4) the injunction, if issued, would not be

adverse to the public interest.  See Schrier v. Univ. of Colo., 427 F.3d 1253, 1258 (10th Cir.

2005).  A preliminary injunction that alters the status quo, as in this case, is disfavored and

Plaintiff must meet the heavier burden of demonstrating that the four factors of a preliminary

injunction weigh “heavily and compellingly” in its favor before an injunction may issue. 

Kikumura v. Hurley, 242 F.3d 950 (10th Cir. 2001); Visa, 936 F.2d 1098-99.

Based on the materials before the court and the testimony heard, at this preliminary stage,

the court does not believe that Plaintiffs have proven by the requisite clear and unequivocal

standard necessary for a preliminary injunction to issue.  Yet, given the possibility that Plaintiffs

may be entitled to injunctive relief as facts develop during the discovery process, the court grants

Defendants’ request for a period of expedited discovery.  The parties should be allowed and are

entitled to discovery of information relating to the development and use of the artificial nail

patents and products being offered by Sevea and ANT.  The court notes, however, that it is

troubled by the seemingly carefree attitude toward several important documents in this case by

the parties, namely the employment agreements and the Asset Contribution Agreement.  

The parties have until Monday, January 15, 2007 to complete discovery.  Any additional

briefing must be filed by both parties no later than 5:00 p.m. on Monday, January 29, 2007.  The

parties should exchange their materials by hand courier between local counsel and by facsimile

and overnight courier should out-of-state counsel be retained.

The court will hold a hearing on Plaintiffs’ motions for preliminary injunction on

February 26 and February 27, 2007, beginning at 9 a.m. and continuing until 5 p.m. both days, if

necessary.  Each side will be allowed to submit any declarations necessary to support their



5

positions and will be allowed to call up to three live witnesses at the hearing.

Plaintiffs’ motion for writ of replevin is, for the most part, moot because Defendants have

offered the return of Plaintiffs’ equipment.  Therefore, Plaintiffs’ motion for writ of replevin is

denied. 

CONCLUSION

For the foregoing reasons, and good cause appearing, IT IS HEREBY ORDERED that

Plaintiffs’ Motions for Preliminary Injunction and Writ of Replevin are DENIED, pending the

expedited discovery and schedule for further briefing outlined above.   

DATED this 5th day of September, 2006.

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

TERRY C. TURNER,

Plaintiff, ORDER

vs.

GOLDEN EAGLE INTERNATIONAL,

INC., et al.,

Case No. 2:06-CV-738 TC

Defendants.

For the reasons set forth during the September 5, 2006 hearing on Plaintiff’s Motion for

Temporary Restraining Order, and based on the conditions agreed to by all counsel, Plaintiff’s

Motion for TRO is DENIED.

IT IS SO ORDERED this 5th day of September, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge





IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

RICHARD DEE THOMAS,   
  

Plaintiff, Case No. 2:93-CV-925 PGC

v.

GEORGE VAUGHN et al.,  ORDER TERMINATING

APPOINTMENT OF COUNSEL

Defendants.

Karl Cannon was appointed to represent Plaintiff Richard Dee

Thomas in this case by an appointment made in November 1998. The

case has concluded with summary judgment being rendered against

the Plaintiff

IT IS HEREBY ORDERED that Karl Cannon is relieved of his

appointment in this case.

DATED this 5th day of September, 2006.

BY THE COURT:

____________________________
David Nuffer
United States Magistrate Judge
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